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GOVERNMENTAL INTERVENTION
IN THE CONVEYANCING PROCESS
BARLOW BURKE, JR.*

The Faculty of the Washington College of Law, American Univer-

sity, and the Editorial Board of its Law Review, are indeed pleased to
publish this series of articles on the improvement of land title records.
Interest in this topic currently runs high,' but at the same time outdist-

ances an understanding of the issues involved.2 These issues are both
* Assistant Professor of Law, The American University. A.B. 1963, Harvard University; LL.B. 1966, M.C.P. 1968, University of Pennsylvania; LL.M. 1970, Yale University.
1. For the first time, prolonged congressional scrutiny of the mechanics of residential
real estate transfers seems likely. See S. 2775, 92d Cong., 1st Sess. (1971) (This bill
would require lenders to absorb the costs of any title search and insurance required as
preconditions for home loans); H.R. 13337, 92d Cong., 2d Sess. (1972) (Title IX of the
Omnibus Housing and Urban Development Act of 1972 in bill form would have regulated many types of closing and settlement charges). See also Kessler, The Settlement
Squeeze, Washington Post, January 9-12, 1972, at Al, col. 1.

2. But see REPORT OF THE FEDERAL HOUSING ADMINISTRATION OF DEP'T OF HoUsING AND URBAN DEV. & THE VETERANS ADMINISTRATION, REPORT ON MORTGAGE
SETrLEMENT COSTS 52-70 (1972) [hereinafter cited as HUD-VA REPORT], republished
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legal and, in the broader sense, institutional.3 Education of both the
public and the legal profession is necessary, and so the Editors have
assembled this series of articles, contributed by lawyers, title insurance
executives, and concerned experts, on the possibilities for future changes
in the way both the public and private sectors collect, maintain, and
report title information.
The recipient of this information is, in the last analysis, the general
public. It is the members of this class who ultimately stand to benefit
from improvement in land title records.' It is, after all, their title risks
which will be reduced. They are not, however, the sole beneficiaries: the
conveyancing industry,5 i.e., those who service land transfers, is currently encountering a large enough increase in overhead and maintenance costs that company and industry reorganization is required in
order for the industry to keep pace with the increased volume of work.
In large metropolitan areas, this sometimes takes the form of co-op title
plants or reliance on lay abstractors.' Moreover, each year the land
in the Hearings on H.R. 13337 Before the Subcomm. on Housing of the House Comm.
on Banking & Currency, 92d Cong., 2d Sess., pt. 2, at 735, 786-804 (1972); G.
WUNDERLICH, TITLE EXAMINATION IN VIRGINIA

(Virginia Polytechnic Inst. and State

University, Agricultural Economic Research Rep. No. 10, 1972); Hearings on H.R.
13337 Before the Subcomm. on Housing of the House Comm. on Banking and Currency, 92d Cong., 2d Sess., pt. 1, at 306 (statement of Bruce Zeiser).
3. The term "institutional" imports the need for the economic and systems analysis
of the firms, businesses, and professionals who together service residential real estate
transfers. See Wunderlich, An Introduction, in PERSPECTIVES OF PROPERTY 5-6 (G.
Wunderlich ed. 1972).
4. Indeed, the issues in their broadest sense concern the assignment of property rights
within all strata of society. This is particularly true as the transaction costs involved in
property transfers rise:
In a world of no transaction costs, the assignment of rights would be irrelevant
from the point of view of efficiency, because people would make those transactions needed to maximize the value of rights. However, since there are transaction
costs, efficiency is an important consideration in assigning rights ...
Tideman, Propertyas a Moral Concept, in PERSPECTIVES OF PROPERTY 202, 204-05 (G.
Wunderlich ed. 1972).
5. The writer uses this phrase in the same way Professor Jeffrey O'Connell does in
writing about "the injury industry." See J. O'CONNELL, THE INJURY INDUSTRY (1971).
Thus, the "conveyancing industry" is journalistic shorthand for a collection of people
and services who now facilitate property transfers. See text accompanying notes 15-16
infra for a more complete explanation.
6. B. BURKE & N. KITTRIE, REPORT TO FEDERAL HOUSING ADMINISTRATION OF
DEP'T OF HOUSING AND URBAN DEV. & THE VETERANS ADMINISTRATION, REPORT ON

IV-A-19 to -24 (1972), republished in Hearings on
H.R. 13337 Before the Subcomm. on Housing of the House Comm. on Banking &
Currency, 92d Cong., 2d Sess., pt. 2, at 873 (1972).
MORTGAGE SETTLEMENT COSTS
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development process urbanizes a geographic area the size of the State
of Rhode Island. This means that the number of land parcels in this
country increases at the rate of about one million per year.7 Sudden
urbanization means also that title risks increase. We do not know by
what power these risks multiply, but the increase is probably dramatic.8
Even if we could eliminate the effect of the increased number of parcels
and transfers, the wave of suburbanization itself increases title insurance
risks many times, as owners and neighbors adjust their titles to new
patterns of land use. So the problem herein discussed is an urban as well
as suburban-i.e., metropolitan-one.
Any definition of the conveyancing crisis reflects the job description
of the person delineating the problem.9 For public officials, particularly
recorders of deeds, the crisis at a minimum includes the problem of
handling an increased volume of conveyancing documents. Nevertheless, it is only in the largest, most densely populated counties that the
volume of paperwork is likely to provide a full delineation of this archivist's problem. Perhaps the accelerating pattern of suburbanization mitigates this problem somewhat for as metropolitan areas extend to encompass more counties, our recording system, organized usually at the
county level, spreads the burden of recording over several jurisdictions.
For the rest of the definition, one must reflect on the work involved in
tracing adverse claims which may follow purchasers across county lines.
The task for the abstractor is to reorganize many public records into
accessible files, a tract index or tract folder, in order to minimize the
problems of conducting a title and name search over a multi-county
metropolitan area.'0
The crisis in conveyancing is very difficult to define quantitatively. It
is difficult to determine when the number of documents becomes so
7. M. CLAWSON & C. STEWART, THE SUBURBAN LAND CONVERSION PROCESS 4849 (1971).
8. This is one reason why the use of the title insurance industry has increased most
in metropolitan areas as the metropolis grows. Johnstone, Title Insurance, 66 YALE L.J.
492, 493 (1957).
9. See, e.g., Payne, The Crisis in Conveyancing, 19 Mo. L. REv. 214 (1954); Fiflis,
Land Transfer Improvement, 38 U. CoLo. L. REV. 431 (1967); Roberts, A Eulogy for
the Old Property, 20 ME. L. REV. 15, 42 (1968).
10. See E. Alldredge, Benefits Accruing From An Improved Land Records System
3 (background paper for the American Bar Foundation Conference on Compatible
Land Identifiers-The Problems, Prospects and Payoffs, at Atlanta, Georgia, Jan. 2022, 1972. The Conference papers are scheduled for publication in 1973) [hereinafter
cited as CLIPPP PROCEEDINGS].
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great that the recording system as we know it becomes inefficient." In
some rural counties, the system of course functions well, e.g., Woodson
County, Nebraska." As rural counties become urban areas, the recorder's task is to identify a point at which the volume of transfers and
title risks start to increase geometrically.
What becomes clear is that this problem might be viewed from many
different perspectives. It is a problem for the economist, the expert in
managing paper flows, the lawyer doing title work, the title insurer, etc.
None of these experts has a sufficiently broad professional angle of
vision to take in the whole. Only after evaluating the views of each can
any solution come into focus.
I.

THE ADVENT OF FEDERAL LEGISLATION

Currently there is a pause in the momentum of the federal legislative
process in this area. The Congress and the executive branch are considering the form which the initial extensive intervention of the federal
government in the conveyancing industry should take. The 1972 Omnibus Housing Act failed of passage in the House, after passing the Senate
80-1.13 The House Housing Subcommittee failed to report it out. The
land development and housing industry failed to support it."4
One of the most significant aspects of this legislation was that for the
first time in the history of our national housing acts, Congress addressed
the problems of the internal structure of the industries whose final product is homes for Americans. 5 I have, with a lawyer's bias perhaps, called
the group of people who facilitate and service land transfers the "conveyancing industry." This phrase serves to identify a group of businesses
and professionals which provides appraisals, credit reports, abstracts of
title, title insurance, title opinions, legal counsel, inspections, mortgage
loans, and other types of information to home-buyers. They are not
legally part of the same business entity, but the success of their businesses and professional careers is economically interdependent. Their
activities are all profitable to the extent real property transfers are
I1. It has been estimated that a city reaches this point, in terms of population size,
at 1.5-2.0 million. B. BURKE & N. KITrRIE, supra note 6, at IV-A-24 to -28.
12. Bowers, Thoughts on Modernizing a Smaller Title Plant, TITLE NEWS, March,
1971, at 7.
13. Braestrup, $10.6 Billion Housing Bill Rejected, Washington Post, Sept. 28, 1972,
at A-I, col. 4.
14. Id.
15. H.R. 13337, 92d Cong., 2d Sess. §§ 901-914 (1972); HUD-VA REPORT, supra
note 2, at 13-31.
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possible, financially and otherwise, for the widest possible number of
households. Their profit levels rise and fall with the number of new
housing starts and the extent to which the filtering of new dwellings
down into other markets occurs.
The internal disputes engendered by the Bill within this "industry"
and the Congress stymied the final legislative product." Significantly,
however, one section of the Bill as finally proposed for committee consideration escaped industry opposition. This section would benefit a
broad range of sectors within that industry. And it is this section, § 911,
which concerns the present writer particularly, for it may provide a basis
for some future solution of the internal disputes of the conveyancing
industry now in part impeding legislative reform in this area. It stated:
ESTABLISHMENT ON DEMONSTRATION BASIS OF LAND
PARCEL RECORDING SYSTEM
SEC. 911. The Secretary shall establish and place in operation on a
demonstration basis, in representative political subdivisions (selected by
him) in various areas of the United States, a computerized system for the
recordation of land parcels in a manner and form calculated to facilitate
and simplify land transfers and mortgage transactions and reduce the cost
thereof, with a view to the eventual development (utilizing the information and experience gained under this section) of a nationally uniform
7
computerized system of land parcel recordation.'
II.

SUGGESTIONS FOR LEGISLATIVE ANALYSIS

In light of the background of the legislation, certain questions raised
by this section need definition and refinement if the section is to serve
the future needs of the "industry" and the public. Its basic premise is
that the improvement in public record keeping is the key to the problem
of reducing title risks. Since access to public title records is essential to
attorneys, abstractors and title insurers, this is a valid assumption. The
section is thus premised on provision of a service to a broad clientele
group-certainly not a bad idea politically.
The system is not, however, without its shortcomings. Whether a
national computerized system for realty transfers is or should be the
ultimate goal is conjecture at this time. Perhaps only the experience
gained in the attempt to implement some interim system can resolve
these questions. Present indecision over the ultimate objective cannot
justify the failure to articulate the interim steps which must necessarily
16. Herbers, FederalHousing Reform Unlikely Despite Scandal, N.Y. Times, Sept.
20, 1972, at 1, col. 6.
17. H.R. 13337, 92d Cong., 2d Sess. § 911 (1972).
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precede computerization of the system. The section envisions a series
of pilot projects which use computers and electronic data processing
machines in order to store and retrieve land title information. The difficulty, however, is that computers should more appropriately be seen as
the last step in a process of change encompassing several stages. It is
precisely these interim stages which section 911 glosses over. It would
therefore be useful to discuss what those steps might be.
It should be again emphasized at this point that the present writer
considers this legislation correct in its major premise-that the root
difficulty with land title work is the lack of readily available information, and therefore of title certainty. 8 From there, however, this section
leaps at one conclusion without allowing time to explore interim proposals for change. These incremental steps might serve a two-fold purpose:
first, to plan for less drastic changes in the system and second, to map
out a strategy for achieving computerization of land titles (and many
other types of information about land) as an end-state or final goal.
What follows is an attempt to outline those steps. It is a planning
process to achieve the final objective through a series of incremental,
discrete, and self-contained changes in the recording system.
(1) Computers are expensive to purchase and put into operation.
Any use must envision heavy start up costs.1 9 The first consideration
then is to soften the financial blow and minimize start up costs. Experts
often advise that state governments can accomplish this by enacting
certain types of legislation-curative acts, marketable title acts, and
statutes of limitations.2 0 Legislation which operates to reduce title risks
in the way these laws would is one pre-condition for effective reform.
Enactment might also constitute a step toward better title information
within the existing recording system. More than this is needed, however.
Change and improvement in the recorder's office is also advisable. New
state laws should require him to modernize his office, scrutinize documents presented more carefully, and improve management practices.
Such change is discrete in that it generates its own clientele and societal
benefits, regardless of whether it is followed by other reforms.
(2) Computers must be provided with a base of information which
its print-outs might either reference or incorporate. Cards or tapes for
18. P. BASYE, CLEARING LAND TITLES 61-70 (2d ed. 1970); Payne, The Problem of
Title Proof,in PERSPECTIVES OF PROPERTY 196, 199-200 (G. Wunderlich ed. 1972).
19. See Maggs, Automation of the Land Title System, 22 AM. U.L. REv. 369 (1973).
20. P. BASYE, supra note 18, at 39-61.
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the computer to "read" must be assembled. 21 Similarly, title evidence
must be assembled. This might be done in several ways:
(a) By establishing a perpetual self-indexing system, which makes reference to the prior deed in a chain
of title a prerequisite to recording the
2
next instrument in the chain;
(b) By requiring that all evidence of title be recorded with the next
instrument in a chain of title?
Methods (a) and (b) are really proposals for statutory changes in the
recording laws. Both would permit quicker assembly of title evidence,
without passing on its validity or legal effect. Constitutional questions
are raised, of course, but probably method (a) imposes no more onerous
a burden on any one grantee than laws which require a recorded instrument to show the tax number, preparer, parties, or purchase price on
its face 24 or laws which require some sort of acknowledgement by the
parties. Proposal (b) imposes burdens on particular grantees, and so
involves constitutional problems similar to those explored in the Torrens
System cases at the turn of the century.25 However, if no recording
charges were levied and title searches were customary in an area, statutes based on this proposal would certainly not be held confiscatory. As
a practical matter, it may be that proposal (a) is suitable for urbanized
areas, and proposal (b) for urbanizing counties. No evaluation of title
evidence is proposed in either case. That evaluation, and the recorder's
consequent adjustment of possibly conflicting claims, may give rise to
a lack of due process. However, since the recorder's discretion is limited
by legislation, due process still exists after passage of both these re26
forms.
(3) A third, non-monetary step toward title information reform is
21. See Jensen, Computerizationof Land Records by the Title Industry, 22 AM. U.L.
393 (1973). One plant recently completed in Seattle took one and one-half years
to complete and cost between 1.5 and 2.0 million dollars.
22. Payne, Continuity and Identity in Land Title Searches-A Perpetually SelfIndexing Recording System, 16 ALA. L. REV. 9 (1963).
23. Blake & Leary, Twentieth Century Real Estate Business and Eighteenth Century
Recording, 22 AM. U.L. REv. 275, 318 (1973).
24. See, e.g., ILL. ANN. STAT. ch. 115, § 9.2 (Smith-Hurd Supp. 1972); Ky. REV.
STAT. ANN. § 382.335(l) (Baldwin 1969); MINN. STAT. ANN. § 507.091-.092 (Supp.
1972-73); ANN. MO. STAT. § 59.400 (Vernon 1966); WIs. STAT. ANN. § 59.514 (West.
Supp. 1972).
25. E.g., Anderson v. Shepard, 285 11. 544, 121 N.E. 215 (1918).
26. Indeed, these reforms tend to confirm titles, and are not title-impairing. P.
BASYE, supra note 18, at 466, 493-508.
REV.
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the establishment of centralized land records offices at the state level.27
This need not interfere with the normal functions of county government
for, as any abstractor knows, the title search in almost any region of
the country involves a trip to many more offices than just the recorder
of deeds.2 State boards of tax equalization, environmental protection,
natural resource agencies, and even state judicial administrators would
have ample reason to participate in such projects. The establishment of
land records commissions at the state level might form another link in
the chain finally leading to computerization. Such data banks should
initially be established for limited service purposes, e.g., the mapping
of an area; these first computer maps would have to be without legal
effect in conveyancing. After a period of time, however, they might be
re-checked and thereafter assumed to incorporate valid legal descriptions,2 just as curative acts now assume the correctness of documents
filed after a relatively short period of time (as little as one to three
years).
In their post-mapping phase, the land records commissions might
concern themselves with actually assembling title information and documents, with rentals for access to this information by private title plants
paying for the on-going costs of maintenance."0 This provision for access would also lessen private sector opposition to such projects, since
private title plant operators could benefit in the long run.
These three steps probably should be undertaken in the sequence
explained herein, since each one would tend to make the next that much
cheaper. Yet, it is important to realize that all have the same end in
view-the eventual introduction of data processing and computers.
The legal effects of these steps, outside of the title-affirming legislation (the curative acts, etc., in step one) should also be closely studied
in order to determine their possible legal consequences. Only judges can
tell us precisely what the recording laws will be tomorrow, but we can
summarize the solutions necessary to meet the problems of today. If the
filing of title evidence is required at the time of recordation, who is liable
if the evidence establishes the liability of a remote grantor or if the title
later is found faulty? The obvious answer probably is that when the deed
27. The proposal in this paragraph is based, in large measure, on the CLIPPP
supra note 10. See also Mass. Gen. Ct., An Act Establishing the Massachusetts Land Records Commission (1972) (unnumbered; the bill failed of passage).
28. P. BASYE, supra note 18, at 8-12.
29. Report of Workshop V, in CLIPPP PROCEEDINGS, supra note 10.
30. Such systems are now in operation in Lane County, Oregon, and for some limited
purposes, in King County, Washington.
PROCEEDINGS,
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contains the customary common law warranties which. run with the
land, the warrantor is liable." That the public sector should assume and
more evenly spread this risk is desirable. This may be done through
legislation, but absent such enactments, the warrantor or his insurer
should be no less liable because information needed by the grantee to
establish liability is more readily available (after step two) than it previously was. Moreover, the prospect of liability and attendant burdens
on a remote or present grantor may be moot in any case where title
insurance is present." If this assumption is valid, the argument presented herein provides reassurance, customarily tendered to members of
the title insurance industry in every reform proposal, that the need for
their services would not decrease as a result.
(4) Studies to determine which jurisdictions would most likely benefit from section 911 programs must next be conducted. Some counties
may be too small and lack a sufficient number of realty transfers to
justify the program. 3 Probably 1500 transfers a year should be a
minimum number, other things being equal.34 Since the efficiency of
private title plants plays a large part in determining what public effort
is needed, it will be argued that areas with successful private plants,
operated by one or more companies, do not need the program. This may
be true in places. There is some indication, however, that title plants are
increasingly unprofitable and can be run only on a co-op basis in large
cities;35 and witness New York City, where the volume of documents
was so great that all companies gave up private title plants and now rely
on public records. It may be that the experience of New York City is
indicative of the future viability of private title plants in many other
areas in the country. This statement, taken as prophesy, is of course
open to question; but so is any argument based on duplication of private
effort, since private title plants are only rearranged duplicates of public
records in any case.
Research is still needed to establish the optimal size of title information operations, both in terms of present industry activity and of the
future activity of the real estate and land development market that it
serves. Economists, systems analysts, and laymen can join in this process, for it involves public education as well as authoritative study.
31.
32.
33.
34.

W. BURBY, REAL PROPERTY 316-18 (1965).
Johnstone, supra note 8, at 493-96.
See, e.g., Bowers, supra note 12.
G. WUNDERLICH, supra note 2, at 1-2.

35. Title insurance corporations in Denver, St. Louis, and Los Angeles and other
cities currently have co-op title plants while companies in Washington, D.C., currently

are considering the creation of one.
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All of the ideas expressed thus far exist in microcosm or severally in
various parts of the country. Coordinating these developments is a
major task for which the federal government might act as a clearinghouse. For example, public computers with private terminals are used
in the states of New York, Washington, and Oregon. Co-op title plants
exist in many cities, e.g., Los Angeles, Denver, and St. Louis, and will
soon exist in Washington, D.C. Re-mapping of some areas is under way,
either because of tax assessment needs, Torrens operations, or some
other need recognized by government and conveyancers in many regions. Before any government spends money, it can plan for the effectiveness of its program by evaluating these developments.
(5) A next step could safely be taken after a determination of need
in the jurisdiction studied: that is, the government could, for an interim
period, underwrite a system of "aggrieved party" indemnity letters;
these would be an expanded form of back-title letter now provided by
abstractors, lawyers, and title insurers who have previously examined a
title.3 6 This protection would be effective upon recording, in return for
having this record or abstract on file. It would be, in form, similar to a
letter of certification traditionally provided home buyers and mortgagees by conveyancers. 3 Although in some areas, some title insurance
companies might be beneficiaries of such indemnity, a few companies
now extend similar protection gratis to customers in policies known as
"record policies." 38 Where applicable, state statutes could make this
practice mandatory, 39 as a means of providing effective insurance and
a new type of recordable document. In the end, these changes would
increase the competitiveness of the title industry by decreasing a com36. The purpose of such a system would be to span the time period during which title
records are being upgraded. After such time, the private sector could more justifiably
reassume the title risks incurred. Meanwhile, the government could gather data on title
risks in order to provide the public with information and enable itself to make regulatory
judgments at a later time.
37. The liability of lay and attorney abstractors is usually subject to a rule which
limits accountability to those in privity of contract with the title examiner. This rule
has been the subject of much criticism and some legislative reform. See A. AXELROD,

C. BERGER, & Q. JOHNSTONE, LAND TRANSFER AND FINANCE 805 (1971), and citations
therein.
38. Their duty to do this is not clear. See Comment, Title Insurance: The Duty to
Search, 71 YALE L.J. 1161 (1962).

39. Several abstractors' bonding and licensing laws in the western states have in effect
provided this for some time, often imposing liability on title examiners for the benefit
of all parties aggrieved and suffering financial loss by reason of an abstractor's negligence. Echardt, Abstractors' License Laws, 28 Mo. L. REv. 1 (1963).
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pany's future reliance on past searches and "being on" a parcel in the
past.
(6) Only after having accomplished all of the foregoing is the stage
set for the introduction of computers. But if the computerized system
depends on the input of all title histories, it will fail, or at best be delayed
a substantial amount of time. To save this time, to minimize start up
costs, and to provide against future derogation of the public records,
only future recorded transfers should be computerized.
Our land records certainly need improvement, but reform should
come in a planned-for, incremental manner. Such, as in most endeavors,
constitutes the path of least resistance and political realism. The six
steps outlined herein provide some framework on which to work out the
future network of people and services vital to our economic and social
development.

